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TESTIMONY ON THE PUBLIC PROTECTION BUDGET 
 
INTRODUCTION  
I welcome the opportunity to come before you this year. Public defense services have come onto the 
radar screen of state government in a new, and hopefully meaningful, way. The Governor has 
offered to open a genuine dialogue by presenting both of your houses with an Article VII bill 
creating an Office of Indigent Defense (Office) accountable to what is termed an independent 
Board within the Division of Criminal Justice Services (DCJS).  
 
While we are excited about this potential new way of thinking about public defense services, which I 
will address in more detail below, we have the foreboding that no real paradigm shift has occurred in 
the State’s approach to many existing public defense services. We see omission of some key 
programs, insufficient funding as to others, and a proposal to retroactively approve, without 
examination of the effect on quality of public defense services, local measures taken in excess of 
legal power or authority to cut public defense costs.  
 
My budget testimony a year ago opened with the State’s on-going neglect of public defense and the 
frightful results of that neglect. In the intervening year, our broken public defense system has 
continued to harm clients every day. So while we hail a revived commitment to fix New York’s 
broken public defense system, and acknowledge the political preference for incremental rather than 
immediate, system-wide reform, we want to be sure that changes will be more than cosmetic, and 
commitments more than mere words. We want to be sure that the foundation on which reform is to 
be built is not weakened before building can begin. And we want to be sure that public defense 
clients are not worse off this time next year. 
 
Therefore, we note that some appropriations in the proposed budget need to be adjusted, and 
several omitted programs need to be restored: 
 

 The Indigent Parolee Representation Program (IPP) and the four important IPP contracts 
with Monroe, Nassau, New York City, and Wyoming omitted from the Executive Budget 
should be restored. 

 Appropriations for important contracts with the Neighborhood Defender Service of Harlem 
and The Legal Aid Society that have been overlooked as well must also be restored. 

 NYSDA’s Backup Center, which is the glue that holds the current public defense system 
together for many across the state, is slated by the Governor to receive $1,185,000. That is a 
cut of $331,000 (22%) from the final amount slated to be received for the current fiscal year 
($1,516,0001) and a distinctly lower amount than the $2.5 million – which amounted to a 
10% cut – reserved for the New York Prosecutors Training Institute (NYPTI). To maintain 
basic services, NYSDA needs $1.5 million this year. 

 

                                            
1 $200,000 of this amount is forthcoming from the Senate but not yet received. 
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We know that the economy, which has devastated the lives of public defense clients, continues to 
hammer the State. We are grateful for much of what appears in the Executive Budget, and anticipate 
that the Legislature will, as it has in the past, ensure that the vital and always underfunded 
governmental function of providing public defense services is not driven further backward. We also 
anticipate that the Legislature will work with the Governor to assure the viability of the proposed 
new investment in public defense.  
 
I now turn to that investment, set out as Part E of the Article VII Public Protection bill (S.6606-
A.9706). 
 
THE GOVERNOR’S PROPOSED OFFICE OF INDIGENT DEFENSE SERVICES 
The Article VII bill recognizes that the State’s public defense system is failing to meet its purpose. 
The proposal is a declaration that the state needs to play an oversight and financial role in improving 
public defense services currently offered through a county-based system. All of this is very good; the 
Governor is to be congratulated for the initiative and the commitment apparent in Part E. We 
anticipate this will lead to an agreed upon three-way piece of legislation passed in this year’s budget. 
 
This good first step must not be a sidestep or backward step, but one that moves true public defense 
reform forward. Therefore, we also anticipate discussions during which we all remain open to ideas 
and suggestions as well as to compromise, collaboration, criticism, and collegiality. NYSDA and the 
Justice Fund are committed to that course. It is in that spirit that I offer my remarks. 
 
This is a modest but crucial investment in public defense improvement  
Part E creates a state Office to address public defense issues and disburse monies from the Indigent 
Legal Services Fund (ILSF). While placing the Office within an entity that is charged with assisting 
the prosecution function, the bill acknowledges the need for independence by having the Office 
report directly to a new Board. That Board is to accept, modify, or reject the Office’s suggestions 
about use of the state funds available for disbursement. Members of the Board are to be, 
respectively: drawn from the Judiciary (1); recommended by leaders of the Legislature (1 for each 
house); selected from recommendations by bar leaders (1) and county representatives (2); 
experienced in public defense work (1); and selected by the Governor without restriction (2).  
 
Three million dollars are provided to set up and run the Office. An additional $7 million, along with 
ILSF funds, are to be available for the Office to distribute at the direction of the Board. I cannot 
emphasize enough the importance of investing new state funds in long-overdue efforts to pull public 
defense in New York State out of its ongoing crisis. I cannot overemphasize the need to ensure that 
those funds are truly new funds to be used in truly new ways to improve the quality of public 
defense representation. The new money must be real, not a sleight-of-hand illusion. 
 
We do not abandon our belief that ultimately there must be a state defender system 
It has been 30 years since this body funded the Public Defense Backup Center of our association; 
we were and are charged on behalf of the State to help improve public defense services and with 
making recommendations to you. At least 10 years ago we were recommending creation of a 
commission to oversee disbursement of state money to localities for public defense. For the last 3 
years, following the recommendations of the former Chief Judge’s Commission on the Future of 
Indigent Defense Services, we have been calling upon the State to create an Independent Public 
Defense Commission overseeing a statewide, state funded and administered defense system. Bills 
have been introduced, discussions held. During this decade of debate more than 19 million-clients 
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have passed through our courts represented by overworked public defenders, underpaid legal aid 
lawyers, and poorly resourced assigned counsel practitioners. We can wait no longer for something 
to happen. Our clients are being swallowed whole by delay. 
 
Many of you have listened to the descriptions of the crisis in public defense. You have tried to find a 
solution to the endemic problems of the system. Seven bills have been introduced. More than 100 
members in both houses have come out in support.  
 
But we have been made to see that in light of the economic situation, New York State is not ready. 
So we must start with something smaller. While disappointed with certain aspects of this proposal, 
we are ready to work with the Executive, with you, and with the Judiciary to make it the best it can 
be. 
 
We believe that when the new Office collects the data, and determines the salaries and caseloads, 
and looks at procedures taking place in the patchwork system we now have; when it recognizes the 
impossibility of solving the day-to-day on-the-ground problems without a supervising legal 
relationship to hold performance to accountable standards; when it has seen the same client 
complaints that we daily field, and feels the faint public defense pulse that flows through the anemic 
body of the system it will study, the proposed Office of Indigent Defense will ultimately conclude 
that total  transformation of the administration of the public defense system is necessary. 
 
In the meantime we need to make it possible for this Office to do as much good as possible and to 
do no harm to public defense clients. It must function without conflict of interest, political 
interference, or reduced funding. I will highlight below what the Board of NYSDA - convened in 
late January in New York City - deems critical to make this happen. We want to work with you and 
with the Governor to help ensure that this new investment achieves the return it seeks – 
improvement of public defense representation across New York State. 
 
DCJS is the wrong venue in which to house this new Office and Board 
The proposal would house the new Office and Board within DCJS, a prosecutorial and law 
enforcement agency that represents, serves, and hosts interests uniquely adverse to the defense. A 
structural guarantee of professional independence for public defense is the core issue for NYSDA, 
the defense bar, the client community, and others concerned about justice.   

 The New York State Bar Association makes independence the first of its Standards for 
Providing Mandated Representation.  

 The ABA has independence as the first Principle of a Public Defense Delivery System.  

 NYSDA’s Standards for Providing Constitutionally and Statutorily Mandated Legal 
Representation in New York State similarly lead with the concept of independence.  

 
DCJS is statutorily mandated to (among other things) “undertake to furnish or make available to the 
district attorneys of the state such supportive services and technical assistance as the commissioner 
and any one or more of the district attorneys shall agree are appropriate to promote the effective 
performance of his or their prosecutorial functions.” (Executive Law § 837(5-a).) We can, like 
internal DCJS auditors before us, foresee many possibilities for conflict – I will not set them all out 
here. 
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With the conflicting missions of DCJS and the Office and Board in mind, we all must look carefully 
at the structure of the proposed Board, the relationship of DCJS to any service delivery by the new 
Office and Board, and the question of whether more neutral space can be found that is agreeable to 
key proponents of the new legislation. Several possibilities exist. 

 Fifteen years ago this Legislature established the Capital Defender Office as an independent 
office suspended between the Judicial and Executive Branches; the statutory infrastructure 
for that office remains. An independent office within the Executive Branch could be 
modeled on the CDO. 

 Two years ago a very similar Executive proposal called for such an office to be housed with 
the Secretary of State.  

 A Legislative enactment 7 years ago placed a similar program with the Comptroller. 

 The Kaye Commission suggested an interim office similar to this in the Office of Court 
Administration.  

 
Each venue should be examined closely and carefully by the Legislature to best protect the Office 
from political interference. 
 
To protect independence, the proposed Board needs strengthening 
Under the current proposal the Governor controls most seats on the Board and the Office Director. 
There are no requirements that any of these individuals have a demonstrated commitment to 
improving public defense services.  
 
In fact, there are few qualifications of any type for Board membership. There is no requirement that 
the Board, which is to determine how best to use state funds to improve the quality of public 
defense services, have lawyers among its members. Only one seat on the Board calls for any public 
defense expertise. And qualifications for the position of Director are equally lacking.  
 
Similar problems exist as to Office staff. Because they are to be chosen by the commissioner of 
DCJS “in consultation” with the Director, staff in the current draft of this proposal could be made 
up of former prosecutors or DCJS staffers well-trained in the DCJS duty to assist the prosecution.  
 
The bill needs to provide meaningful qualifications for the Director, and for Board members. 
Permitting the Board to hire the Director, and the Director to hire Office staff, will strengthen the 
Board’s independence. Along with a few Board exclusions (no current prosecutors, for example) and 
other enhancements, these changes would go a long way toward making the Office design 
acceptable to proponents of true public defense reform. 
 
Other drafting problems need to be addressed 
Also needed are textual assurances regarding spending the ILSF funds equitably, providing a role for 
client community input, and assuring the continued commitment to spending state funds for quality.  
These items reflect the kinds of drafting problems that the Legislature must address and which the 
Governor has indicated the Executive would be open to discussing. We look forward to working 
with all parties to make the kinds of changes that will encourage defense participation and support 
for the ultimate product. 
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NYSDA FUNDING IN THE EXECUTIVE BUDGET 
In a year of painful cuts, we are grateful for the $1,185,000 included in the Executive Budget for 
NYSDA’s Backup Center. Last year the Governor’s budget provided $1,212,000 for the Backup 
Center, and the Legislature added $304,000. With that $1,516,000 we were able to continue 
providing the training, basic backup services, and technical assistance that local public defense 
providers and counties rely on to stretch their own over-burdened budgets. Like many others, we 
have foregone many plans to better assist those we serve. For example, we have been unable to step 
up placement of the latest version of our Public Defense Case Management System in counties 
without a CMS, to institute a Veterans and Military Representation Project to provide to public 
defense lawyers information about representing clients with combat-related injuries, or hire a staff 
attorney to improve our ability to help public defense lawyers who represent adult respondents in 
Family Court. If we are to again maintain our basic services, which are increasingly needed as local 
budgets decline, we need no less than $1.5 million. 
 
Some of the services we seek to provide or seek to improve relate to the proposal contained in Part 
E. The proposal omits certain functions that were included in a 2008 executive proposal to create an 
office of indigent defense services (OIDS) that was rejected by this Legislature. The omissions 
indicate a recognition that the NYSDA’s Public Defense Backup Center already performs – and is 
better placed to perform – those functions. (The functions include maintaining our PDCMS in many 
localities and routinely training public defenders, legal aid attorneys, and assigned counsel 
practitioners in criminal and family court representation and at the critical interface between criminal 
and immigration law.) The Executive appropriately resisted duplicating or moving those functions 
into DCJS as part of Part E. However, the Executive failed to fund necessary expansion of these 
services in the budget. The new Office should be able to contract with NYSDA for those enhanced 
services, or NYSDA should be provided additional resources to enhance them. 
 
AID TO DEFENSE, DIMINISHED BEFORE THE BUDGET CRISIS, 
SHOULD GROW 
The Executive Budget includes $8,861,000 for the Aid to Defense (ATD) program, about a 10% cut 
from what was appropriated last year ($9,846,000). Once deployed in parity with the prosecution, 
ATD is now available in only 30 counties while Aid to Prosecution goes to all 62 counties. ATD was 
funded at $20 million in 1988; the proposed ATD budget is substantially less than half that.  
The state money appropriated to create the new Office and Board set out in Part E and provide $7 
million in funding for distribution to localities above the amount in the ILSF must be truly 
additional funds if it is to secure that much-needed improvement. Cuts in ATD and other public 
defense funding will only further erode the base upon which the provisions of Part E are intended 
to build. 
 
INDIGENT PAROLEE REPRESENTATION PROGRAM SHOULD BE BROUGHT 
BACK FROM THE BRINK 
Between 1978 and 2000, funding through DCJS partially reimbursed local public defense services 
providers and counties for the work done to represent state parolees facing revocation hearings, 
appeals from them, and appeals from adverse release decisions. This program, known as the 
Indigent Parolee Representation Program (IPP), is intended to ease the burden placed on localities 
by the state mandate to provide representation to eligible clients in such cases. Four counties 
historically received set appropriated amounts for IPP through contracts with institutional providers, 
while other counties could submit vouchers to seek reimbursement for providing such 
representation. At its height, about $1.7 million in IPP funding was provided to the four contract 
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counties and those submitting vouchers. Over time, shortfalls in appropriations led to increasingly 
smaller payments on vouchers (the percentage of vouchered amounts paid dropped from 73% in 
1988-98 to 23% in 1992-93). IPP as part of the entire program was an executive item from 1978 to 
1996, but fell off the table during the Pataki years. 
 
The four contracts with institutional providers – Monroe, Nassau, New York City, and Wyoming – 
represented a successful model for delivering these services as the vouchering system floundered. By 
last year, only contract counties received IPP funds – and only three of the four historically included 
counties received restorations – in the amount of $598,000: Monroe ($78,067); Nassau ($47,811); 
and New York City (Legal Aid Society - $472,122).  
 
Erosion of funding for IPP is an example of the State reneging on funding criminal justice mandate 
relief, a problem that has led to distrust of state efforts to improve public defense services at the 
local level and created a barrier to public defense reform.  
 
The Special Case to Be Made for Wyoming County’s IPP Funding 
As noted above, provision of parolee representation by way of contract with institutional providers 
represents the model by which these services should be delivered in the future. Institutional parole 
representation providers consolidate services, provide them efficiently, develop expertise over time 
in one place, and are therefore cost effective for the State. Unfortunately even these are not funded 
by the Governor this year, and should be restored. One of these programs has a unique problem 
which I ask both houses to solve together. 
 
In 2001, after years of restorative funding by the Democratic Assembly, the Wyoming County-Attica 
Legal Aid Bureau – one of the four contracts previously supported by the Assembly – was accidently 
dropped from the Assembly’s list. Between 2001 and 2009 the Republican Senate was able to carry 
the program. Last year this orphaned $180,000 program lost $100,000 because: 
 

 It was not included in the Executive Budget. 

 It had been previously eliminated from the Assembly table. 

 It had been a Senate Republican item and was caught up in the circumstances surrounding 
last year’s Senate budget. 

 
This is not the way to deliver public defense services. I ask your houses to resolve this glitch and, 
together, incorporate assured funding for the Wyoming IPP program in any final budget. 
 

OTHER PUBLIC DEFENSE FUNDING OMITTED IN THE EXECUTIVE BUDGET 
SHOULD BE RESTORED 
As has been the case in previous years, other traditional public-defense-related state funding has 
been omitted from the Executive Budget. The Legislature must, as it has in the past, be sure that the 
vital services offered by those programs do not disappear when they are needed more desperately 
than ever.  
 
Last year, the Legislature provided $325,000 for the Neighborhood Defender Service of Harlem, a 
small program that serves as a model for quality services in an area that greatly needs such services. 
The Legal Aid Society of New York City, a program that in many regards led the way in provision of 
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public defense services in New York, also received a state appropriation in the amount of $798,700. 
At a minimum, that amount should be restored by the Legislature this year. 
 
Prisoners’ Legal Services of New York, Inc. (PLS) was again not included in the Executive Budget. 
Far from an expendable entity, PLS provides the only safety valve for prisoners with legal issues that 
ultimately affect not only their own health, safety, and rights, but the well-being of the prison system 
as well. We receive mail at the Backup Center from people in prison expressing frustration and 
desperation about legal matters that we cannot assist them with. Many relate to issues such as prison 
conditions, discipline, proper health care, and other matters that, left unresolved, bear fiscal and 
social costs not only for the prisoners but for prisons and the State. At a minimum, the Legislature 
should provide the same $2,285,000 that was appropriated for PLS last year. It is important for both 
houses to more affirmatively help PLS. The restoration amount is not enough for this program to 
do what it exists to do; without an increase PLS will be even further submerged.  
 

ATTEMPT TO RETROACTIVELY LEGITIMIZE CONFLICT DEFENDER OFFICES  
In Part F of the budget bill, the Executive has included a hasty “fix” to a complicated problem that 
developed over time and embodies much of what is wrong with New York State’s current statutory 
scheme for providing public defense. The Third Department decision in Goehler v Cortland County 
shed light on a bad county practice that had been spreading since this body raised assigned counsel 
fees in 2003 – the creation of conflict defender offices not authorized by County Law § 722 and too 
often designed solely to lower local public defense costs regardless of negative effects on quality of 
representation. Many of those offices were, from their creation, so underfunded and/or poorly 
designed they were certain to suffer from excessive caseloads, high turnover, lack of training, and 
other crippling deficiencies making them unable to provide quality representation. 
 
The Goehler decision declaring the creation of one such office illegal offers an opportunity to 
improve the quality of public defense services offered in conflict cases. That could occur at several 
levels. Before Part F was released, we had begun to propose that, as local and state leaders looked at 
whether and how to act to preserve conflict defender offices potentially threatened by Goehler, they 
consider the ability of that office to provide quality representation. We hoped that any proposed 
state legislation with regard to conflict offices would include requirements that they be designed and 
funded to provide quality representation.  
 
Part F would perpetuate and extend the very problems meant to be addressed by the bill preceding 
it. Part E creates an Office charged with, among other things, examining the different types of 
delivery systems for providing public defense services in New York State. Part E also creates a 
Board charged with determining the types of public defense delivery system that should be used in 
New York State. It would be logical for the new Office to examine conflict defender offices to 
determine how they work, and how best to make them work. It would be logical to have the new 
Board then decide whether such offices should be used at all – before they are given a State stamp 
of approval. Yet, instead, Part F would immediately and retroactively legitimize any program called a 
“conflict defender.” That is irrational.  
 
It is particularly so in light of the casual, even lackadaisical attitude about conforming to Article 18-B 
requirements that prevailed pre-Goehler. The Backup Center on many occasions advised counties that 
proposed offices were probably not authorized by the County Law. That advice was almost 
uniformly ignored. Since Goehler was decided, we have seen efforts to shoehorn those offices into 
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the County Law, efforts aimed only at avoiding the increased assigned counsel costs the conflict 
offices were designed to mitigate. But we have not seen lawsuits brought against every office – or 
any office aside from one at issue in Goehler. There is no need to give the State’s imprimatur to these 
offices in such haste. More importantly, existing structural problems in many of the “conflict” 
defender offices will not be solved by the proposed fix. Some of these offices are housed in the 
offices of county attorneys, itself a conflict. Still other “offices” are in reality simply contracts with 
individual lawyers – not authorized in the County Law – and some of those are constitutionally 
questionable2 low-bid contracts that lack contractual requirements to assure that the contract can 
and will provide proper representation. Part F will not deter lawsuits against these offices even if the 
Legislature passes it. 
 
CONCLUSION 
Thank you for the opportunity to present this information to you. I will close as I began – with 
excitement that this budget includes movement toward real public defense reform; with 
determination that Part E must be improved and passed to ensure that it will raise the quality of 
public defense representation across the state; with gratitude for the public defense funding that is 
included in the Executive Budget in a difficult year, coupled with concern that underfunded and 
omitted public defense programs be made whole; and with resolve that the Legislature must not 
endorse any change in its public defense laws that does not lay a foundation for providing quality 
representation to every public defense client across the state. 
 

                                            
2 See Arizona v. Smith, 140 Ariz. 355; 681 P.2d 1374; 1984 Ariz. LEXIS 213. [Low bid contract requiring high caseloads 

and inadequate preparation held unconstitutional.]  


