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STATEMENT IN OPPOSITION TO AUDIO-VISUAL ARRAIGNMENTS
In 1990, the Legislature authorized the experimental use of audio-visual court
appearances via two-way closed-circuit television in the Bronx, Brooklyn and Manhattan. The
purpose of the legislation was to "eliminate transportation costs, court detention facility
resources, and the waiting time and inconvenience that precede court appearances in situations
where nothing Qf substance will be determined (e.g., where both sides anticipate an
adjournment.") (Preiser, Practice Commentary McKilmey's Cons. Laws of N.Y. CPL Art. 182)
(emphasis added). When the experiment was not undertaken in any of the three boroughs during
the original eighteen-month study period, the legislation was renewed in 1993, at which time
additional counties were added to the list of authorized jurisdictions, a trend that has continued to
the present day. There are currently twenty-seven jurisdictions authorized to participate in the
experimental use of audio-visual court technology. In most places, the statute is being
appropriately employed to avoid needless court appearances when nothing of substance will
occur in court. Lawyers with established attorney-client relationships also use the technology to
stay in close touch with incarcerated defendants. However, every now and again, a jurisdiction
floats the idea of using audio-visual technology to dispense with the personal appearance of
defendants at the initial arraignment, a critical phase of a criminal prosecution. The New York
State Defenders Association continues to strongly oppose such initiatives as an improper use of
the technology.
In over 22 years, no jurisdiction in New York has implemented a system of audio-visual
anaignments under the statute. The reasons are twofold. First, the statute requires each
defendant to give informed consent to the procedure and the choice must be voluntary. Consent
may not be coerced by penalizing defendants who opt to personally appear in court by delaying
the anaignment. Thus, counties must maintain an expensive dual system of audio-visual and
conventional arraignments. Secondly, as explained below, no competent criminal defense
lawyer would routinely recommend to clients that they waive personal appearance in court at the
arraignment.
As counsel to the Office of Court Administration commented in response to the original
legislation in 1990, "[N]ew technology in the judicial forum must be embraced carefully and
only after thorough study of its impact upon court procedures and the administration ofjustice." I
The use of audio-visual technology to avoid transporting pre-trial detainees to courthouses for
routine case status conferences is fundamentally different from use of the technology to
eliminate a defendant's personal appearance at the initial arraignment proceeding.
Important matters are reviewed and critical decisions are made at a criminal court
arraignment. Central among these is the court's duty to apprise a defendant of the cause and
nature of the allegations, and decide whether to release or hold the defendant in lieu of bail
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during the pendency of the criminal action. For the accused person, few decisions are as critical
as the court's bail decision. Detention in jail for even a few days can result in the loss of
employment, financial hardship, loss of custody of children, and devastation to one's family.
Pre-trial detention can also adversely affect a defendant's ability to mount a successful defense to
a criminal charge. Given the important liberty interests at stake at a criminal court arraignment,
any plan that restricts the flow of information to the court and interferes with its ability to render
a fair and impartial bail decision demands a compelling justification. Clearly, the administrative
urge to save a few dollars on personnel expenses does not meet this high threshold. Indeed, a
recent study in Cook County, Illinois, noted a statistically significant increase in bail amounts
resulting from videoconferenced anaignment proceedings. The study concluded that
"defendants were significantly disadvantaged by ... videoconferenced bail proceedings." Shari
Seidman Diamond, et. al. "Efficiency and Cost: The Impact of Videconferenced Hearings on
Bail Decisions." 100 Crim. L. and Criminology 869,898 (2010). Moreover, higher bail amounts
"can impose additional financial costs on the justice system by leading to increased pre-trial
incarceration of defendants who would otherwise be released." Id. at p. 901.
In addition to bail decisions, judges must make other important determinations during the
anaignment that can have wide-ranging consequences for criminal defendants. Judges must
decide at the anaignment whether to refer an apparently mentally unstable defendant for
psychological testing to determine competence to stand trial,2 or whether to issue a temporary
order of protection to protect a crime victim,3 or whether to suspend a defendant's license to
possess a firearm,4 or to drive a motor vehicle. s In order to make any of these discretionary
judgment calls, judges must have the ability and means to "size up" the defendant, a difficult and
largely intuitive process that would be seriously impaired ifjudges were relegated to making
decisions based on whatever information they could glean from the defendant's image and voice
on a video monitor. When the accused is not physically present in the courtroom, the court
cannot get a full spectrum of nonverbal cues about the defendant's character and trustworthiness.
The court literally cannot "look the defendant in the eye" to make a personal assessment of
credibility. The defendant is likewise deprived of an opportunity to personally engage the judge
when endeavoring to convey sincerity and respect for the legal process. See Ann Bowen Poulin,
Criminal Justice and Videoconferencing Technology: The Remote Defendant, 78 Tul. L. Rev.
1089 (2004).
A defendant's personal appearance in court in response to a criminal charge also serves
an important symbolic function in our criminal justice system. Unlike a police detention facility,
a courtroom is an independent place. While police and prosecutors may be physically present in
the courtroom, it is not their domain. The courtroom is the province of an independent judiciary,
and the defendant is the central participant and focus of the anaignment proceeding. The
defendant's presence is not a mere formality that can or should be routinely dispensed with.
Physical presence in the courtroom has its own significance and meaning. Under our justice
system, the accused must be turned over by his captors and allowed to stand, as a person
presumed innocent, before a court oflaw. While accused persons may be in custody, they are in
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the hands of the court and its officers. Family and loved ones can see the accused and be
reassured that he or she has not been harmed, and will be treated with respect by the court. From
this small event, public respect for the law and for our system ofjustice flows.
The right of personal appearance is not only important to the accused; it is also important
to the independence ofthe judiciary. Even when physically producing a defendant in court may
cause inconvenience and expense, judges have an obligation to perform their duties with dignity
and decomm. This obligation should not be lightly surrendered to administrative and fiscal
concerns about convenience and cost-cutting. The right to personally appear in court at a critical
stage of a criminal proceeding is indispensable. It should be relinquished only in the most
extraordinary circumstances when no practical alternatives exist.
Arraignments conducted via two-way closed-circuit television can interfere with the
development oftmst between attorney and client, and can seriously interfere with a lawyer's
ability to effectively advocate for a client. The closed-circuit process offers defense lawyers two
equally objectionable choices: to be physically present in the police detention facility with a
client, or in the courtroom with the judge and prosecutor. In the former situation, a defense
lawyer's ability to advocate for a client is diminished by his or her absence from the courtroom,
the locus of authority and decision-making. In the latter situation, counsel cannot stand by the
client's side during the arraignment process, the critical first stage in most attorney-client
relationships. The physical separation of attorney and client inevitably results in poor
communication between the two parties, a situation that is only made worse when the client has
special needs, such as language difficulties, mental health problems, or limited intelligence. In
one study in New Jersey, 68% of the clients arraigned by closed-circuit television did not get to
speak to an attorney during the bail hearing, and an overwhelming 96% did not get to speak to
their attorney following the hearing. 6 This lack of communication can only serve to alienate
attorney and client during this important early phase of their relationship.
For all of these reasons, audio-visual arraignments via two-way closed-circuit television
are destmctive of the rights of criminal defendants and are inconsistent with the deliberative
process of the courts. The New York State Defenders Association strongly opposes it.
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