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It is said that at the heart ofeach crisis lies a tremendous opportunity.
 
With two simultaneous crises, our opportunity has doubled.
 

N ew York has neglected its public defense system for more than 44 years. During tl'lis time, 
no agency of state government has had responsibility to oversee public defense services. No 
committee of this Legislature has had primary responsibility for assuring oversight. No conflict-free 
executive or judicial branch agency has been in a position to flX a system tl'lat is broken. One 
funding crisis that has affected public defense services for the last 14 years - extensive executive 
budget cuts - is emblematic of but not coextensive with the problem. 

N ew York State's county-by-county public defense system was created in 1965 and has been 
undermined ever since. In 2006, a blue-ribbon commission described public defense as "An 
Ongoing Crisis."l That crisis continues. 

Now, New York also faces an economic crisis. The fiscal downturn, however, is no excuse 
for allowing public defense to sink deeper into the disastrous neglect that has come to characterize 
government's failed efforts. Rather, our economic situation simultaneously deepens the public 
defense calamity and provides an opportunity to address aspects of both crises at once. 

I appreciate this opportunity to address public defense issues. 

•	 I will describe specific public-defense-related programs whose funding must be restored 
or increased because doing so is fiscally, morally, and politically the right thing to do. 

•	 I will explain why a misguided effort to "flX" the Maintenance of Effort (l\10E) 
provisions of the Indigent Legal Services Fund (ILSF) is actually counterproductive and 
should not be accepted by the Legislature, nor passed. 

•	 Discussion of these matters will lay the groundwork for showing that now is the time to 
create an Independent Public Defense Commission. 

1 Final Report to the ChiefJudge ofthe State ofNew York, Commission on the Future ofIndigent Defense Services, June 18,2006, p. 5. 
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Funding Needsfor Existing Public Defense Program 

in the 2009-2010 Budget 

Introduction 
For 11 years during the Pataki administration, state-wide and intrinsically in1.portant local 

public defense programs were annually cut by the Governor and added to the budget by the 
Assembly. TI1.ese were the New York State Defenders Association, the Neighborhood Defender 
Service of Harlem, the Indigent Parolee Representation Program, and Prisoners' Legal Services of 
New York. At the same time civil legal service programs which serve the same population of clients 
in the same communities - low income people with critical civil legal problems - were cut as well. 

With Governors Spitzer and Paterson, NYSDA and Civil Legal Services have made it into 
the Executive Budget although at levels far below what they need to adequately function. 

From 1996-2008, the Senate generally refused to pick up these items, stating instead that the 
"Assembly funds defense and the Senate funds prosecution." In annually taking this position and 
funding prosecution adds (which in ensuing years became executive items) a vicious cycle began 
which has silently strangled the defense. Assistance for prosecution salaries, years of statewide 
programmatic initiatives denied the defense (Road to Recovery, Stop DWI, Operation Impact, etc), 
the expansion of Aid to Prosecution to 62 counties while the defense received assistance for only 30, 
DA loan forgiveness, DA salary and recruitment incentives, incentives for fulltime service and the 
higher rate of funding for the N ew York Prosecutors Training Institute are but a few examples. 

For years at this hearing I have decried this wrongful skewing of public resources and 
misdistribution of tax dollars, urging instead parity and a fmancial contribution from the New York 
State Senate to restore public defense cuts and serve public defense needs. 

Indeed in 2005, I stated: 

It is wrong morally (and metaphorically) for the Assembly to have to pave 
the same highway each year while the Senate gets to build new roads simply 
by reneging on paying for important state programs. 

Lastly, if only out of the self interest that flows from knowing that nothing, 
neither political majorities nor Governors, lasts forever, it seems this year 
and next might be good years in which to start Senate reinvestment in state 
programs cut by the Executive. 

In any event, I urge the Senate to help restore these programs and I thank 
the Assembly for being the conscience of this Legislature concerning them. 

Today I reassert this request and again urge a joint analysis, joint approach and joint fiscal 
commitment to the restoration and adequate funding of N ew York's public defense services. 

Briefly let me talk about the substance of each of these programs as well as the Aid to 
Defense Program. 
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New York State Defenders Association (NYSDA) 
NYSDA's Public Defense Backup Center needs $1.7 million in tl'le 2009-2010 budget to 

carry out its program assiStlllg public defense attorneys and clients, counties, and the State. 

NYSDA is a not for profit corporation that administers tl1.e nation's only public defense 
backup center. Our mission is to improve the quality of public defense services statewide. The 
Backup Center centralizes training, research, and other direct services to public defense attorl1eys 
Oegal aid, public defenders, and assigned counsel) helping counties to reduce costs and improve 
representation. NYSDA's Public Defense Backup Center was fust funded by the State in 1981 
through a joint agreement of the Senate and Assembly. There was consensus then that the state's 
public defense system was defective and that a centralized office housing expertise could help 
counties save money and public defense lawyers save time. During the intervening years the Backup 
Center's budget has been subject to cuts or flat funding even in times of prosperity. We appreciate 
the support we have received from the many legislators who recognize our work's value, but our 
flexibility is about to be pushed past the breaking point. 

Our budget request to the Executive was for $2.6 million. It sought full funding for a 
Family Court Unit (public defense lawyers represent parents in family court), for our Military and 
Veteran's Defense Project (we l'lave begun to specially help defenders represent returning military 
personnel with combat trauma), for the upgrading of our Public Defense Case Management 
System to Version lOin all 33 of our management sites, and for our Immigrant Defense Project. 

In recognition of the state's fmancial condition, our minin'lal need is the $1.7 million that will 
keep us from backward motion. We have no fat to cut. We 11.ave already been losing muscle to an 
insufficient diet. In 2002 the Backup Center lost a third of its staff to budget cuts. We have been 
struggling to keep our services going while all around us costs rise. Last year NYSDA received less 
money than it did in the year 2000 - nine years ago. Governor Paterson has funded NYSDA at 
$1.2 million in his FY 2009-10 Executive Budget, and we appreciate this recognition of our work. 
But without State funding of $1.7 million, the Backup Center will not be able to maintain its past 
level of service. 

Aid to Defense 
The Executive budget proposes $9,846,000 for the Aid to Defense program, a 12 percent 

decrease from last year's appropriation. An 11 percent decrease is proposed for Aid to Prosecution, 
providing $16,089,000. Aside from the wrongful disparity in these figures - a point addressed above 
- there is another important reason to restore Aid to Defense to $11,174,000. 

Constant erosion of funding for public defense services has left offices unable to 
absorb even seemingly minor cuts. Here are but two examples of the impact of what may appear 
as small Aid to Defense cuts: 

•	 The Monroe County Public Defender Office, respected in its community and statewide, 
would lose a staff attorney position if its Aid to Defense revenue drops as projected. The 
caseload of the office already exceeds existing standards, as the Public Defender 
describes in detail in the attached letter. Last year, he notes, 12 attorneys handled matters 
for over 12,000 clients in City Court. How much time does a lawyer have for attorney
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client consultation, investigation, and evaluation of defenses when handling 1,000 cases a 
year? 

•	 Th.e Leg~l Aid Bureau of Buffalo, Inc., uses Aid to Defense money to fund its appeals 
urut, which handles appeals of felony convictions to the Appellate Division. The 
proposed cut will decrease the unit's case output by about 5 cases a year, leading to 
delays harmful to clients and to the efficiency of the appellate court. Over time, what 
might seem like small backlogs grow unmanageable. 

These constitutionally required services simply cannot be cut further. 

Indigent Parolee Representation Program, Prisoners' Legal Services of New York, 
and Neighborhood Defender Service of Harlem 

The following amounts are needed for these programs: 

Prisoners' Legal Services of New York $5,000,000 
Neighborhood Defender Service of Harlem $1,000,000 
Indigent Parolee Representation Program $1,600,000 

At a minimum, it is essential that you restore these programs to last year's levels. 

**** 

We Strongly Recommend Disapproval ofthe Governor's Article VII Bill
 
Making Permanent Changes to the Maintenance ofEffort Provisions ofthe
 

Indigent Legal Services Fund
 

Both NYSDA and the Justice Fund oppose the amendments to the Indigent Legal Services 
Fund contained in Part X of Budget Bill S. 56/A. 156. 

The Maintenance of Effort provisions of the Indigent Legal Services Fund are intended to 
ensure tl~at ILSF money is not used to supplant local funding but rather to supplement local 
spending to improve quality. 

The fundamental problem with the proposed MOE revision is that it removes any incentive 
for localities to increase spending on public defense. The entire point of the MOE provision was to 
bind localities to a program of continual improvement of public defense services. At present, 
localities only receive ILSF disbursements when they spend at levels which match or exceed those of 
the previous year. The new system would give localities money regardless of how much they 
spend. By awarding ILSF funding in this way, the financial incentive to improve public 
defense services entirely disappears. In effect, MOE would lose all meaning. Please do not pass 
Part X of Budget Bill S. 56/A. 156. 

A fuller discussion of the problems with the Article VII bill, the MOE provision generally 
and the problems of insuring quality will be provided as a supplement to this testimony. 

**** 
5 



Available Funding to Begin the Independent Public Defense Commission 

. In June 2006, the I<.aye Commission found the current system unconstitutionally fails to 
satisfy the State's duty to protect the rights of those who need public defense services.2 The I<.aye 
Commission called on the State to create an adequately state-funded, statewide defender system 
headed by an independent public defense commission. 

A bi-partisan, two-house bill introduced in 2007 to establish the Independent Public 
Defense Commission garnered broad support. 

A complete overhaul of the systen~ will take time and planning. With a very modest 
investment from a special revenue account, you can institute change by creating the Independent 
Public Defense Commission and empowering it to carry out that planning. 

Specifically, we are proposing for this year, and for the next two years (the phase-in period 
envisioned by the I<.aye Commission and other informed observers), $ 3 million per year be 
dedicated from the Indigent Legal Services Fund administered by the Comptroller to the start-up 
expenses and establishment of the Independent Public Defense Commission. This would be 
followed by a complete transfer of administration from counties to the State accompanied by a 
county cap formula as to their ongoing fiscal contribution pending full State takeover. 

We ask you to create by statute a public benefit corporation overseen by a commission of 13 
members. Pending State administration at a time certain, the Commission would be appointed, and 
aJ an operating agenry: 

•	 hire staff, 
•	 develop a work plan, 

•	 contract with competent evaluators/experts, 

•	 consult with NYSDA, 

•	 adapt the Public Defense Case Management System, 

•	 complete a fair and unbiased evaluation of current programs (using the NYSDA and 
NYSBA standards),
 

• oversee a defender self-evaluation process,
 

•	 develop binding professional, performance, and systemic standards to govern all 
operations of the system, 

•	 cost out the current and new systems, 

2 For those less familiar with the history of public defense in New York State I note the following. In 1965, in the wake 
of Gideon v Wainwright and People v Witenski, the State delegated to counties (and New York City) the obligation to 
provide public defense services. Over the years, the system developed severe problems, and in 1981 the Legislature 
contracted with NYSDA to establish the Backup Center, as noted above. For two decades we strove - and are still 
striving - to make improvements within the county-by-county system created in 1965. In 2001, at the same time that an 
Appellate Division Committee called for state legislative overhaul and The New York Times endorsed the need for a blue 
ribbon oversight commission, NYSDA called upon the State to establish an Independent Public Defense Commission. 
The original authors of County Law 18-B (Michael \X'hiteman, Richard Bartlett and Warren Anderson) then formed the 
Committee for an Independent Public Defense Commission, which joined in the call. The crisis in the courts arising 
from deflated assigned counsel fees (unchanged for 17 years) led the State in 2003 to raise those fees. That was 
accompanied by creation of the ILSF, discussed above, to help counties improve public defense quality. Judge I<.aye's 
post-ILSF study of the public defense system declared it unconstitutional in 2006. 
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•	 develop proposed revenue streams, 

•	 assess the means to reduce the scope of the right to counsel through procedures that will 
not harm clients, 

•	 design regions for the new delivery system, and 

•	 begin the establishment of appropriate private/public partnerships. 

At a time certain, the Commission would take over the day-to-day administration of legal 
services in criminal cases and adult respondent representation in Family Court, providing services 
directly and contracting with competent existing or newly-created providers. 

The Volker/Lentol bill introduced in 2007 should serve as a guide to setting up the 
Commission infrastructure. The Backup Center's research and analysis functions are at your disposal 
for helping to craft this reform, just as they will be available to the commission. You will have the 
full support of the Campaign for an Independent Public Defense Commission as well. 

In 2006 the IZaye Commission called for State action. We ask this new Legislature to quickly 
heed that call. 
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