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“RETURN TO SHARED RESPONSIBILITY FOR ADDRESSING 

 THE CRISIS IN DEFENSE SERVICES” 
 
I am weary of the occasion that brings me before you to plead for our 
existence and the existence of the public defense programs of this state.  
 
Once again the Governor has eliminated the New York State Defenders 
Association, the Neighborhood Defender Service of Harlem, Prisoners’ 
Legal Services of New York and the Indigent Parolee Representation 
Program from his proposed executive budget. 
 
If you proceed as usual… 
 

• The press will hear from the Senate that defense programs must be 
restored by the Assembly and the press will do little to explore the 
meaning of that statement. 

 
• The Assembly will be forced to sustain the public defense 

infrastructure the Governor has dismantled. 
 

• The Assembly will repair for the defense the same “road” it repaired 
last year, while the Senate will build new “highways” for the 
prosecution.  

 
• Few legislators in either House or party will be able to envision the 

creeping destruction of the public defense system that is occurring. 
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• Improvement to the public defense system – important to both the 
client community and local governments – will not take place. 

 
• The excuse for this will be there are only limited dollars in the budget. 

 
And so on… 
 
I’m here today to ask that you not proceed as usual.  Please take seriously 
the constitutional responsibility that is imposed on the Legislature as a single 
body. 
 
Both Senate and Assembly are charged with the obligation to provide cost-
effective systems of uncompromised representation for low-income people 
in the counties of this state.  The services can become both efficient and just.   
Today, however, these services are not efficient, and in many places they are 
not just.  Nearly everywhere they are 30 years out of date. 
 
Managing the infrastructure of the state’s public defense system exclusively 
through the budget process (in which limited funds made available to both 
Houses are spent for the defense essentially by only one) has not provided 
for that infrastructure’s proper maintenance and has impeded necessary 
change.  
 
This year, as you face the many budget challenges concerning public 
defense and criminal justice, I ask that you return to a time when both 
houses took seriously the joint constitutional obligation they share to 
administer a constitutionally sound public defense system. 
 
I ask that both houses: 
 

• Share fully in the restoration of the appropriations for the New 
York State Defenders Association, the Neighborhood Defender 
Service of Harlem, Prisoners' Legal Services and the Indigent 
Parolee Representation Program. 

 
These programs have long been part of the infrastructure for the 
representation of low-income people in the Empire State.  Annual 
disruption in the ability of these programs to plan, due to uncertainty 
of their future existence or budget, has impeded optimal management 
and prevented needed change and improvement.  This is unwise 



Remarks Before the Senate Finance and Assembly Ways and Means Committees 
Jonathan E. Gradess, February 5, 2001 

3

governance.  The Legislature should, if the Executive will not, treat 
what these programs do as fundamental services, not as bargaining 
chips. 

 
• Fund the Aid To Defense and Aid to Prosecution Programs in 

parity, and raise both to appropriate levels. 
 

Both of these programs need to be returned, at a minimum, to the 
level at which they were funded in 1988.  They have never been in 
balance, and that imbalance has gotten worse.  Last year the Senate 
provided funding to 32 additional county prosecution offices and 
provided no money for those counties in the Aid to Defense Program.  
This year the Governor picked up that prosecution funding in his 
proposed budget, threatening to make the additional disparity ($1.6 
million in the current Executive budget) permanent.  We are seeking a 
30-day amendment from the Governor to remedy this imbalance by 
adding Aid to Defense in the same 32 counties.  
 
This newest disparity is an example of how the budget process allows 
the Senate to build new prosecution highways while the Assembly 
can, at best, repair the defense road.  I urge the Senate to take greater 
responsibility for funding defense services in New York. 

 
• Raise assigned counsel rates this year to at least $75 per hour, 

create a single hourly rate for both in and out of court, eliminate 
the caps, increase rates and amounts available for expert 
witnesses and auxiliary services, and provide for an 
administrative structure that protects the integrity of both 
assigned counsel and organized defender programs. 

 
By far this is your greatest defense challenge.  The immensity and 
immediacy of the problem has already led to joint rather than 
unilateral action.  In this respect, the Task Force on Assigned Counsel 
established by the Governor and Senate and Assembly leaders in 
January is an excellent first step in returning to shared governmental 
responsibility for defense services. 

 
Our Association and many others have long called for an increase in 
the rates of compensation for court appointed lawyers.  The leaders of 
all three branches of state government acknowledge that assigned 
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counsel fees under Article 18-B of the County Law must be raised. 
The major acknowledged impediment to raising the rates has been the 
inability to resolve two issues – “how much” and “who pays.”   
 
I wish to raise yet another, equally important consideration: the 
amount, source, and method of increasing fees can also affect whether 
the public defense crisis made manifest by low assigned counsel fees 
ends or recurs. 
 
The current statutory scheme for public defense in New York has 
created a jumble of 116 programs in the state's 62 counties.  All rely 
in some measure on assigned counsel.  But the disrespectfully low 
assigned counsel fee of $25 per hour paid for the preparation of the 
criminal or family court case of a poor woman or man is but a mirror 
which reflects all the problems of a neglected system: high caseloads; 
low salaries; high staff turnover; inadequate investigative and expert 
resources; differing scope of service; late appointment of counsel, 
particularly in justice courts; delay in arraignments; costly pretrial 
detention; appellate delay; disparity with the prosecution; low morale; 
inadequate staffing; and a lack of training. 
 
A change in assigned counsel compensation will affect attorneys who 
want to receive assignments, and it will affect assigned counsel plans.  
It will also affect the nature of representation that clients receive.  But 
state funding of assigned counsel fees in a given county will also 
affect that county's budget, its courts, and its decision whether to 
continue using an organized provider such as a public defender, legal 
aid society or not for profit agency.  It is critical that you consider all 
of the consequences of current proposals to deal with assigned counsel 
fees as you work to resolve the public defense problem this year. 
 
The problem can be solved.  It must be solved in a way that addresses 
the needs of assigned counsel and of the public defense system as a 
whole.  To repave only the lanes of the defense road on which 
assigned counsel travel is not enough.  Ignoring the needs of other 
defense providers now will soon plunge the provision of public 
defense back into crisis.  
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The questions that must be asked are not simply “who pays” assigned 
counsel fees or “how much,” but how can New York State provide 
cost-effective, high-quality constitutional services most efficiently. 
 
The New York State Defenders Association stands ready to provide 
information and technical assistance to the Legislature as well as the 
Task Force as you address these issues.  I ask that you seize this 
moment to create a solution that will last. 
 
Thank you. 


